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Obama Health Summit Fails on Bipartisan Deal;
House Begins Mini-bill Strategy

House Crimps Health Insurer

Antitrust Exemption

In the first move by the House to
pass mini-health bills while corralling
votes for passage of the Senate-passed
health reform bill, by a vote of 406-
19 the federal antitrust exemption for
health and medical malpractice insurers
provided under the McCarran-Ferguson
Act was essentially ended. Before the
Obama Health Summit got underway,
the Perriello/Betsy-Markey Fair
Competition Act, H.R. 4626, was passed
with only 19 Republicans voting against
it. CBO determined that the repeal
would not reduce costs. Rep. Louise
Slaughter said that the vote “showed
that despite all their efforts to block
common-sense reforms, the majority of
Republicans agree with Democrats that
the health insurance industry needs to be
reined in....”

Senate Passes Jobs Bill without

“Doc Fix”

Last week the Senate picked up
five Republican votes to achieve cloture
on Senate Majority Leader Harry
Reid’s slimmed down jobs bill, sans
any unemployment benefit and COBRA
extensions slated for a second
bill. The $15 billion Senate bill,
as passed, also lacks any fix for
the Medicare physician payment
problem that will result in a 21%
cut in rates beginning March 1st.
While the House passed H.R.
4691 which included a 30-day
extension of the current physician
payment freeze and COBRA

paid under the MPFS for the first 10
business days of March. The holding
of MPFS claims will only affect claims
with dates of service March 1, 2010 and
going forward. The hold is expected
to have a minimum impact on provider
cash flow because, under current law,
clean electronic claims are not paid any
sooner than 14 calendar days, 29 for
paper claims, after the date of receipt.
This will give Congress an additional
week or two to either extend the freeze
or include a more permanent physician
payment fix in the more expansive jobs
bill that the Senate is expected to take
up this week. This bill is apparently
going to contain at least a seven month
physician payment freeze along with
a 12-month extension of COBRA and
unemployment benefits and a 6-month
extension of enhanced federal Medicaid
FMAP payments to states. The
prospects for a permanent payment fix
remain uncertain given the large cost of
any long-term change to the SGR. Last
November the House passed H.R. 3961
which includes a $210 billion permanent
reformulation of the physician payment
formula, but there are objections in the
Senate to the level of this cost and the
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fact that the costs were not offset
by other federal program spending
cuts or revenue increases.

More Appointments to

National Commission on
Fiscal Responsibility and
Reform

Last week the President
named four additional members
of the National Commission
on Fiscal Responsibility and
Reform to be chaired by Erskine
Bowles and Alan Simpson. The
new appointees include: Dave
Cote, the CEO of Honeywell,

a Republican; Ann Fudge, a
former chief executive of Young
& Rubicam Brands, a Republican,;
Alice Rivlin, a former official
with the Federal Reserve and
CBO Director, a Democrat; and
Andy Stern, the president of the

Service Employees International
Union, a Democrat. Additionally,
Senate Majority Leader Harry
Reid appointed Senate Budget
Chairman Kent Conrad of North
Dakota, Finance Chairman Max
Baucus of Montana and Majority
Whip Dick Durbin of Illinois to
represent Senate Democrats on the
commission. Senate Minority
Leader Mitch McConnell, House
Speaker Nancy Pelosi and

House Minority Leader John
Boehner have yet to name their
appointments. The commission is
expected to make their debt reform
recommendations by December
1st with votes from 14 of the 18
members needed for a bipartisan
result.

House E&C Hearing on
Medical Radiation Use

Last week the House
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Energy and Commerce
Subcommittee on Health held
hearings on protections needed

in the use of medical radiation
procedures. Witnesses said

that such procedures, especially
computed tomography (CT)
scans, can save lives, but that
oversight of the dosing levels

is fragmented, leaving patients

at serious risk of overexposure.

In general, they said that the
technology is not the problem,
but rather inconsistent standards
for educating and training the
clinicians and technologists who
operate the imaging equipment
and the radiologists who prescribe
the treatment. Suggestions were
made that all personnel involved in
the operation of CT systems meet
nationally-prescribed, minimum
levels of training and competency.

President Obama Presides over Health Reform Summit

ver 6 hours last Thursday,
the President presided
over his self-described

“bipartisan” health reform

summit in an attempt to reach

out for Republican support of
comprehensive health reform.
However, the House and Senate
leaders and chairmen and ranking
members of the Budget, Finance/
Ways and Means, HELP/Energy
and Commerce and Education and
Labor committees stuck mainly

to their Democrat and Republican
“talking points.” Democrats said
the President’s proposal was “very
close” to ideas of Republicans
while Republicans said Democrats
should “start over on a clean sheet
of paper” and proceed with step-
by-step incremental reforms. In an
attempt to show that his proposal

contains “Republican” ideas, the
President said Democrats and
Republicans could agree on the
broad areas of insurance market
reforms; allowing small businesses
and individuals to pool together to
get coverage; allowing individuals
to purchase coverage across state
lines; exploring some medical
malpractice reforms; and lowering
health care costs through initiatives
such as reducing medical errors.
However, after debating all day
without getting any Republican

to budge on their opposition to

his proposal, he said getting a
bipartisan agreement to provide
coverage to 30 million uninsured
Americans, as well as ending
insurance practices such as denying
coverage based on pre-existing
medical conditions, may not be

possible. The President concluded
by stating that if a bipartisan
agreement cannot be reached, “then
I think we have to go ahead and
make some decisions....in the next
six weeks....” Senate Minority
Leader Mitch McConnell said
“Frankly I was discouraged by

the outcome....I think it’s pretty
clear that the majority, including
the President, want to continue
with basically the Senate’s bill,
which has even been made more
expensive based on the President’s
recommendations....But we’re
happy to continue to discuss the
areas of agreement. It’s just that

I do not believe there will be any
Republican support for this 2,700-
page bill that the American people
are so overwhelmingly opposed
to....”
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The President’s Health Reform Proposal

eading up to last Thursday’s
I White House Health

Reform Summit, the
President released on the web his
Administration’s comprehensive
health reform proposal which the
11-page summary described as
essentially the Senate-passed bill
with several modifications (see
Appendix I for more detail). The
new $950 billion 10-year proposal
(still lacking legislative language
and a CBO cost estimate) does not
include a public option and, in a tip
of the hat to bipartisanship, as to
“Waste, Fraud & Abuse” it includes
several new proposals many of
which were originally proposed
by Rep. Mark Kirk (R-IL) as
well as a crackdown on Medicare
Advantage and a ban on “pay-for-
delay” between brand name and
generic pharmaceutical companies.

The major modifications to
the Senate bill are as follows:

Subsidies--provides
more tax subsidies for low- and
moderate-income U.S. residents to
help them purchase insurance, but
keeps the 400% of FPL;

Individual Mandate--lowers
penalty flat fee (§695 indexed),
raises income percent from 2 to
2.5%;

Employer Mandate--
changes the $750 per-employee
penalty for non-offering firms
to $2000 per-employee, while
exempting the first 30 employees
from this calculation, keeps the
below 50 employee exemption, and
also allows a penalty-free waiting
period up to 90 days;

Cadillac Tax--delays
until 2018 (from 2013) with the
exemptions increased, individual
threshold goes from $8,500 to
$10,200 and family threshold

goes from $24,000 to $27,500
with indexing of CPI+1% and
special adjustments for unexpected
cost increases, age and gender
variations and a permanent
increase for “high risk” professions
(including Longshoremen, etc.);

Abortion Coverage--retains
the language in the Senate bill,
which is less restrictive than the
House bill (still a sticking point for
Rep. Bart Stupak and other pro-
life House Democrats);

Grandfathered Plans--
adopts House approach under
which such “grandfathered” plans
would have to cover dependents up
to age 26, avoid rescissions, adopt
new appeals processes, annual
reviews of plan “conduct,” adopts
new rules on no annual or lifetime
limits, no pre-existing condition
exclusions, no “discrimination
in favor of highly compensated
individuals” and no cost-sharing
for prevention;

Health Insurance Rate
Authority--new panel would review
health insurer rate increases and
enforce lower rates, premium
rebates, etc.;

Community Health Centers-
-provides $11 billion;

Closes Part D Donut Hole--
coverage gap coinsurance is 25%;

Medicare Advantage--
requires competitive bidding with
phased-in benchmarks; Medicare

Payroll Tax--extends the
2.9% tax to income from interest,
dividends, annuities, royalties and
rents and earmarks funds to HI and
SMI,;

Pharma Tax--delays tax
for a year, but increases it by $10
billion, to $33 billion over ten
years;

Other Tax Increases--ends

“black liquor” exemption and
codifies the economic substance
doctrine;

Medicaid--removes the
Cornhusker Kickback and adopts
Senate approach to eligibility, but
fully funds the expansion in 2014-
2017 with federal match of 95% in
2018-2019 and 90% beyond;

SCHIP--adopts Senate
approach and gives 23% increase
in federal match beginning in 2016
and requires states to maintain
income eligibility levels through
September 2019;

Insurer Tax--delays tax
until 2014, exempts plans that do
business mostly with government
programs and exempts VEBAs that
are not established by employers;

Medical Device Tax--delays
tax until 2013 and changes from
“fee” to “excise tax”;

CLASS Act--said to improve
the CLASS program’s financial
stability to ensure its long-run
solvency;

Social Security--specifies
that Social Security will not be
harmed by the health reform plan;

Implementation--provides
$1 billion for the Administration
to implement plan and delays
numerous taxes including the
Medicare Part D deduction
elimination.

Republicans were critical
of the new proposal with House
Minority Leader John Boehner
stating that “the President has
crippled the credibility of this
week’s summit by proposing the
same massive government takeover
of health care based on a partisan
bill the American people have
already rejected....”



t Thursday’s summit,
Senator Lamar
Alexander opened the

Republican remarks by demanding
that the President take the use

of the reconciliation process of
the table if he hoped to obtain

any bipartisan support for health
reform. The President demurred,
saying that Americans ‘““are not

all that interested in procedures
inside the Senate. I do think

they want a vote” on health

care reform legislation. Senate
Majority Leader Harry Reid said
reconciliation “is not the only way
out” for moving reform legislation,
but defended the process as one
that has been used 21 times in

the past, mostly by Republicans,
to pass a wide variety of bills.
That the reconciliation process
(requiring only 50 Senate votes
and that of Vice President Biden)
is the most likely route to passing
comprehensive reform, Senate
Majority Whip Dick Durbin
said that Democrats have already
begun discussing how to move
reform legislation along this line.
The House and Senate bills and
their proponents are still divided
on several major issues, including
the abortion coverage language,
the Senate Cadillac tax on health

Reconciliation or Not?

plans (although the Obama plan
may be the means for resolving this
issue), the means to pay for reform,
etc. These issues will have to be
resolved before any agreement on
process can be reached by the two
bodies. First, the House would
have to pass the Senate-passed bill
followed by the House passage

of a reconciliation bill including
the negotiated fixes to the Senate
bill. However, the reconciliation
process would present significant
risks to Democrats in attempting
to make the negotiated changes.
For example, provisions not
directly related to the budget could
be struck from a reconciliation
package (such as changes to
abortion and other coverage and
insurance regulation provisions)
by objecting Republicans and
opponents could also substantially
slow the process by offering
numerous amendments. Of note, a
purely federal “public option” that
affects the federal budget could be
forced through under reconciliation
and Senator Reid could lose 9
senators and still obtain the 51
votes necessary for including the
option. In fact, his office indicated
that if a decision is made to use
reconciliation to advance health
care, Senator Reid will work with
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the White House, the House and
members of his caucus in an effort
to craft a public option that can
overcome procedural obstacles
and secure enough votes. To help
gain the House votes needed for
passage, it is reported that the
Senate is considering sending

a letter containing legislative
language acceptable to the House
and signed by 51 or more senators
pledging to pass the modifications
using the budget reconciliation
process. However, this may not
be sufficient means for Speaker
Pelosi to gather the votes needed,
in that she said last Friday it’s up to
the Senate to act first. That health
reform is shaping up as the biggest
congressional fight of the century
is indicated by House Minority
Whip Eric Cantor’s statement
that “by using the reconciliation
process, the administration and
Democrat leaders are sending

a clear signal that they still

refuse to listen to the American
people and have no interest in
bipartisanship....” The White
House said that President Obama
will announce the “next steps”

for completing health care reform
legislation this Wednesday.

Grants to 10 States for Quality, Health IT Demos

HS announced that $100 million in grants
over 5 years will be provided to 10 states for

quality improvement and health information

technology demonstrations for children’s health
programs through Medicaid and SCHIP.



Federal Health IT Task Force

ast week HHS and OMB provided details
of a proposed federal HIT task force to

be chaired by the National Coordinator
for Health Information Technology, David
Blumenthal. Senior leaders from the following
agencies will also participate: Department
of Defense; Department of Veterans Affairs;
Department of Agriculture; Department of
Commerce; the Social Security Administration; and
the Office of Personnel Management. The Health
Information Technology for Economic and Clinical
Health Act calls on the national coordinator for
health IT to coordinate federal health IT efforts and
the new task force would be a formal structure to
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start that process and improve transparency.

H.R. 4626 (ANTITRUST), to
restore the application of the
federal antitrust laws to the
business of health insurance to
protect competition and consumers;
PERRIELLO; to the Committee on
the Judiciary, Feb. 22.

H.R. 4654 (VETERANS’
HEALTH), to amend the Public
Health Service Act to designate
certain medical facilities of the
Department of Veterans Affairs as
health professional shortage areas,
and for other purposes; BRALEY
of Iowa; to the Committee on
Energy and Commerce, Feb. 23.

H.R. 4657 (HIV), to amend the
Older Americans Act of 1965 to
include information relating to the
human immunodeficiency virus
(HIV) in the disease prevention
and health promotion services
authorized by such act; CARSON
of Indiana; to the Committee on
Education and Labor, Feb. 23.

H.R. 4662 (MEDICARE),

to amend Title XVIII of the
Social Security Act to improve
the diagnosis and treatment of
lymphedema under Medicare

and to reduce costs under such
program related to the treatment
of complications of lymphedema,
and for other purposes; KISSELL;
jointly, to the committees on
Energy and Commerce and Ways
and Means, Feb. 23.

H.R. 4669 (MEDICARE), to
amend Title XVIII of the Social
Security Act to provide that
hospitals located in territories are
eligible for electronic health record
incentive payments under Medicare
in the same manner as hospitals
located in one of the 50 states

are eligible for such incentive
payments; PIERLUISI; to the
Committee on Ways and Means,
Feb. 23.

H. RES. 1100 (HIV), expressing
the sense of the House of

5

New NIH/FDA Initiative to

Improve Better Use of Science
Last week HHS, NIH and the FDA

announced that $6.75 million in grants will be
made to help the FDA improve the regulatory
science it uses to review drugs and medical
devices. HHS Secretary Kathleen Sebelius
said medical products can be brought to market
more quickly and more safely if the agencies
better communicate and collaborate throughout
the development and review process, from
“microscope to market.” In addition to the
grants, NIH and FDA also announced the
creation of a Joint Leadership Council to lead
the agencies’ collaborative efforts.

Recently Introduced Health Legislation

Representatives that the National
Institutes of Health and the Centers
for Disease Control and Prevention
should expand and intensify
programs of research and related
activities regarding the population
of older individuals living with

or at risk for HIV; CARSON of
Indiana; to the Committee on
Energy and Commerce, Feb. 23.
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THE PRESIDENT’S PROPOSAL

The President’s Proposal
puts American families and small
business owners in control of their
own health care.

* It makes insurance more
affordable by providing the largest
middle class tax cut for health care
in history, reducing premium costs
for tens of millions of families and
small business owners who are
priced out of coverage today. This
helps over 31 million Americans
afford health care who do not get it
today — and makes coverage more
affordable for many more.

* [t sets up a new competitive
health insurance market giving
tens of millions of Americans the
exact same insurance choices that
members of Congress will have.

* [t brings greater accountability
to health care by laying out
commonsense rules of the road to
keep premiums down and prevent
insurance industry abuses and
denial of care.

* It will end discrimination against
Americans with pre-existing
conditions.

* It puts our budget and economy
on a more stable path by reducing
the deficit by $100 billion over

the next ten years — and about $1
trillion over the second decade — by
cutting government overspending
and reining in waste, fraud and
abuse.

The President’s Proposal
bridges the gap between the House
and Senate bills and includes
new provisions to crack down on
waste, fraud and abuse. It includes

a targeted set of changes to the
Patient Protection and Affordable
Care Act, the Senate-passed health
insurance reform bill.

The President’s Proposal
reflects policies from the House-
passed bill and the President’s
priorities. Key changes include:

* Eliminating the Nebraska FMAP
provision and providing significant
additional Federal financing to

all States for the expansion of
Medicaid;

* Closing the Medicare prescription
drug “donut hole” coverage gap;

* Strengthening the Senate bill’s
provisions that make insurance
affordable for individuals and
families;

* Strengthening the provisions to
fight fraud, waste, and abuse in
Medicare and Medicaid;

* Increasing the threshold for the
excise tax on the most expensive
health plans from $23,000 for a
family plan to $27,500 and starting
it in 2018 for all plans;

* Improving insurance protections
for consumers and creating a new
Health Insurance Rate Authority

to provide Federal assistance and
oversight to States in conducting
reviews of unreasonable rate
increases and other unfair practices
of insurance plans.

Detailed summary

Policies to Improve the
Affordability and Accountability
Increase Tax Credits for Health
Insurance Premiums. Health

insurance today often costs too
much and covers too little. Lack
of affordability leads people to
delay care, skip care, rack up large
medical bills, or become uninsured.
The House and Senate health
insurance bills lower premiums
through increased competition,
oversight, and new accountability
standards set by insurance
exchanges. The bills also provide
tax credits and reduced cost sharing
for families with modest income.
The President’s Proposal improves
the affordability of health care

by increasing the tax credits for
families. Relative to the Senate
bill, the President’s Proposal
lowers premiums for families with
income below $44,000 and above
$66,000. Relative to the House
bill, the proposal makes premiums
less expensive for families with
income between roughly $55,000
and $88,000. The President’s
Proposal also improves the cost
sharing assistance for individuals
and families relative to the Senate
bill. Families with income below
$55,000 will get extra assistance;
the additional funding to insurers
will cover between 73 and 94% of
their health care costs. It provides
the same cost-sharing assistance as
the Senate bill for higher-income
families and the same assistance
as the House bill for families with
income from $77,000 to $88,000.

Close the Medicare Prescription
Drug “Donut Hole”. The
Medicare drug benefit provides
vital help to seniors who take
prescription drugs, but under
current law, it leaves many
beneficiaries without assistance
when they need it most. Medicare
stops paying for prescriptions after



the plan and beneficiary have spent
$2,830 on prescription drugs, and
only starts paying again after out-
of-pocket spending hits $4,550.
This “donut hole” leaves seniors
paying the full cost of expensive
medicines, causing many to skip
doses or not fill prescriptions at all
— harming their health and raising
other types of health costs. The
Senate bill provides a 50% discount
for certain drugs in the donut hole.
The House bill fully phases out
the donut hole over 10 years. Both
bills raise the dollar amount before
the donut hole begins by $500 in
2010. Relative to the Senate bill,
the President’s Proposal fills the
“donut hole” entirely. It begins by
replacing the $500 increase in the
initial coverage limit with a $250
rebate to Medicare beneficiaries
who hit the donut hole in 2010.

It also closes the donut hole
completely by phasing down the
coinsurance so it is the standard
25% by 2020 throughout the
coverage gap.

Invest in Community Health
Centers. Community health
centers play a critical role

in providing quality care in
underserved areas. About 1,250
centers provide care to 20 million
people, with an emphasis on
preventive and primary care. The
Senate bill increases funding to
these centers for services by $7
billion and for construction by $1.5
billion over 5 years. The House bill
provides $12 billion over the same
5 years. Bridging the difference,
the President’s Proposal invests
$11 billion in these centers.

Strengthen Oversight of
Insurance Premium Increases.
Both the House and Senate bills

include significant reforms to make
insurance fair, accessible, and
affordable to all people, regardless
of pre-existing conditions. One
essential policy is “rate review”
meaning that health insurers must
submit their proposed premium
increases to the State authority

or Secretary for review. The
President’s Proposal strengthens
this policy by ensuring that, if a
rate increase is unreasonable and
unjustified, health insurers must
lower premiums, provide rebates,
or take other actions to make
premiums affordable. A new Health
Insurance Rate Authority will be
created to provide needed oversight
at the Federal level and help States
determine how rate review will be
enforced and monitor insurance
market behavior.

Extend Consumer Protections
against Health Insurer

Practices. The Senate bill

includes a “grandfather” policy
that allows people who like their
current coverage, to keep it. The
President’s Proposal adds certain
important consumer protections

to these “grandfathered” plans.
Within months of legislation

being enacted, it requires plans

to cover adult dependents up to

age 26, prohibits rescissions,
mandates that plans have a stronger
appeals process, and requires State
insurance authorities to conduct
annual rate review, backed up by
the oversight of the HHS Secretary.
When the exchanges begin in
2014, the President’s Proposal
adds new protections that prohibit
all annual and lifetime limits, ban
pre-existing condition exclusions,
and prohibit discrimination in favor
of highly compensated individuals.
Beginning in 2018, the President’s
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Proposal requires “grandfathered”
plans to cover proven preventive
services with no cost sharing.

Improve Individual
Responsibility. All Americans
should have affordable health
insurance coverage. This helps
everyone, both insured and
uninsured, by reducing cost
shifting, where people with
insurance end up covering the
inevitable health care costs of the
uninsured, and making possible
robust health insurance reforms
that will curb insurance company
abuses and increase the security
and stability of health insurance
for all Americans. The House and
Senate bills require individuals
who have affordable options but
who choose to remain uninsured
to make a payment to offset the
cost of care they will inevitably
need. The House bill’s payment is
a percentage of income. The Senate
sets the payment as a flat dollar
amount or percentage of income,
whichever is higher (although not
higher than the lowest premium
in the area). Both the House and
Senate bill provide a low-income
exemption, for those individuals
with incomes below the tax filing
threshold (House) or below the
poverty threshold (Senate).The
Senate also includes a “hardship”
exemption for people who cannot
afford insurance, included in the
President’s Proposal. It protects
those who would face premiums
of more than 8 percent of their
income from having to pay any
assessment and they can purchase
a low-cost catastrophic plan in
the exchange if they choose. The
President’s Proposal adopts the
Senate approach but lowers the
flat dollar assessments, and raises



the percent of income assessment
that individuals pay if they

choose not to become insured.
Specifically, it lowers the flat dollar
amounts from $495 to $325 in
2015 and $750 to $695 in 2016.
Subsequent years are indexed to
$695 rather than $750, so the flat
dollar amounts in later years are
lower than the Senate bill as well.
The President’s Proposal raises

the percent of income that is an
alternative payment amount from
0.5to 1.0% in 2014, 1.0 to 2.0%
in 2015, and 2.0 to 2.5% for 2016
and subsequent years — the same
percent of income as in the House
bill, which makes the assessment
more progressive. For ease of
administration, the President’s
Proposal changes the payment
exemption from the Senate policy
(individuals with income below the
poverty threshold) to individuals
with income below the tax filing
threshold (the House policy). In
other words, a married couple with
income below $18,700 will not
have to pay the assessment. The
President’s Proposal also adopts the
Senate’s “hardship” exemption.

Strengthen Employer
Responsibility. Businesses are
strained by the current health
insurance system. Health costs

eat into their ability to hire
workers, invest in and expand their
businesses, and compete locally
and globally. Like individuals,
larger employers should share in
the responsibility for finding the
solution. Under the Senate bill,
there is no mandate for employers
to provide health insurance. But

as a matter of fairness, the Senate
bill requires large employers (i.e.,
those with more than 50 workers)
to make payments only if taxpayers

are supporting the health insurance
for their workers. The assessment
on the employer is $3,000 per full-
time worker obtaining tax credits
in the exchange if that employer’s
coverage is unaffordable, or

$750 per full-time worker if the
employer has a worker obtaining
tax credits in the exchange but
doesn’t offer coverage in the first
place. The House bill requires a
payroll tax for insurers that do not
offer health insurance that meets
minimum standards. The tax is

8% generally and phases in for
employers with annual payrolls
from $500,000 to $750,000;
according to the Congressional
Budget Office (CBO), the
assessment for a firm with average
wages of $40,000 would be $3,200
per worker. Under the President’s
Proposal, small businesses will
receive $40 billion in tax credits to
support coverage for their workers
beginning this year. Consistent with
the Senate bill, small businesses
with fewer than 50 workers would
be exempt from any employer
responsibility policies.

The President’s Proposal is
consistent with the Senate bill in
that it does not impose a mandate
on employers to offer or provide
health insurance, but does require
them to help defray the cost if
taxpayers are footing the bill for
their workers. The President’s
Proposal improves the transition
to the employer responsibility
policy for employers with 50
or more workers by subtracting
out the first 30 workers from the
payment calculation (e.g., a firm
with 51 workers that does not offer
coverage will pay an amount equal
to 51 minus 30, or 21 times the
applicable per employee payment
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amount). It changes the applicable
payment amount for firms with
more than 50 employees that do
not offer coverage to $2,000 — an
amount that is one-third less than
the average House assessment

for a typical firm and less than
half of the average employer
contribution to health insurance in
20009. It applies the same firm-size
threshold across the board to all
industries. It fully eliminates the
assessment for workers in a waiting
period, while maintaining the
90-day limit on the length of any
waiting period beginning in 2014.

Policies to Crack Down on
Waste, Fraud and Abuse

The House and Senate
health reform bills contain an
unprecedented array of aggressive
new authorities to fight waste,
fraud and abuse. The President’s
Proposal builds on those provisions
by incorporating a number of
additional proposals that are either
part of the Administration’s FY
2011 Budget Proposal or were
included in Republican plans.

Comprehensive Sanctions
Database. The President’s Proposal
establishes a comprehensive
Medicare and Medicaid sanctions
database, overseen by the HHS
Inspector General. This database
will provide a central storage
location, allowing for law
enforcement access to information
related to past sanctions on health
care providers, suppliers and
related entities. (Source: H.R.
3400, “Empowering Patients First
Act” (Republican Study Committee
bill))



Registration and Background
Checks of Billing Agencies

and Individuals. In an effort

to decrease dishonest billing
practices in the Medicare program,
the President’s Proposal will

assist in reducing the number of
individuals and agencies with a
history of fraudulent activities
participating in Federal health care
programs. It ensures that entities
that bill for Medicare on behalf of
providers are in good standing. It
also strengthens the Secretary’s
ability to exclude from Medicare
individuals who knowingly submit
false or fraudulent claims. (Source:
H.R. 3970, “Medical Rights &
Reform Act” ( Kirk bill))

Expanded Access to the
Healthcare Integrity and
Protection Data Bank. Increasing
access to the health care

integrity data bank will improve
coordination and information
sharing in anti-fraud efforts. The
President’s Proposal broadens
access to the data bank to

quality control and peer review
organizations and private plans that
are involved in furnishing items

or services reimbursed by Federal
health care program. It includes
criminal penalties for misuse.
(Source: H.R. 3970, “Medical
Rights & Reform Act” (Kirk bill))

Liability of Medicare
Administrative Contractors

for Claims Submitted by
Excluded Providers. In attacking
fraud, it is critical to ensure the
contractors that are paying claims
are doing their utmost to ensure
excluded providers do not receive
Medicare payments. Therefore,
the President’s Proposal provision
holds Medicare Administrative

Contractors accountable for
Federal payment for individuals or
entities excluded from the Federal
programs or items or services for
which payment is denied. (Source:
H.R. 3970, “Medical Rights &
Reform Act” (Kirk bill))

Community Mental Health
Centers. The President’s

Proposal ensures that individuals
have access to comprehensive
mental health services in the
community setting, but strengthens
standards for facilities that seek
reimbursement as community
mental health centers by ensuring
these facilities are not taking
advantage of Medicare patients or
the taxpayers. (Source: H.R. 3970,
“Medical Rights & Reform Act”
(Kirk bill))

Limiting Debt Discharge in
Bankruptcies of Fraudulent
Health Care Providers or
Suppliers. The President’s
Proposal will assist in recovering
overpayments made to providers
and suppliers and return such
funds to the Medicare Trust Fund.
It prevents fraudulent health care
providers from discharging through
bankruptcy amounts due to the
Secretary from overpayments.
(Source: H.R. 3970, “Medical
Rights & Reform Act” (Kirk bill))

Use of Technology for Real-Time
Data Review. The President’s
Proposal speeds access to claims
data to identify potentially
fraudulent payments more quickly.
It establishes a system for using
technology to provide real-

time data analysis of claim and
payments under public programs
to identify and stop waste, fraud
and abuse. (Source: Roskam
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Amendment offered in House Ways
& Means Committee markup)

Illegal Distribution of a Medicare
or Medicaid Beneficiary
Identification or Billing
Privileges. Fraudulent billing to
Medicare and Medicaid programs
costs taxpayers millions of

dollars each year. Individuals
looking to gain access to a
beneficiary’s personal information
approach Medicare and Medicaid
beneficiaries with false incentives.
Many beneficiaries unwittingly
give over this personal information
without ever receiving promised
services. The President’s Proposal
adds strong sanctions, including
jail time, for individuals who
purchase, sell or distribute
Medicare beneficiary identification
numbers or billing privileges under
Medicare or Medicaid — if done
knowingly, intentionally, and with
intent to defraud. (Source: H.R.
3970, “Medical Rights & Reform
Act” (Kirk bill))

Study of Universal Product
Numbers Claims Forms for
Selected Items and Services
under the Medicare Program.
The President’s Proposal requires
HHS to study and issue a report

to Congress that examines the
costs and benefits of assigning
universal product numbers (UPNs)
to selected items and services
reimbursed under Medicare. The
report must examine whether UPNs
could help improve the efficient
operation of Medicare and its
ability to detect fraud and abuse.
(Source: H.R. 3970, “Medical
Rights & Reform Act” (Kirk bill),
Roskam Amendment offered in
House Ways & Means Committee
markup)



Medicaid Prescription Drug
Profiling. The President’s Proposal
requires States to monitor and
remediate high-risk billing activity,
not limited to prescription drug
classes involving a high volume
of claims, to improve Medicaid
integrity and beneficiary quality
of care. States may choose one

or more drug classes and must
develop or review and update their
care plan to reduce utilization

and remediate any preventable
episodes of care where possible.
Requiring States to monitor high-
risk billing activity to identify
prescribing and utilization

patterns that may indicate abuse

or excessive prescription drug
utilization will assist in improving
Medicaid program integrity and
save taxpayer dollars. (Source:
President’s FY 2011 Budget)

Medicare Advantage Risk
Adjustment Errors. The
President’s Proposal requires in
statute that the HHS Secretary
extrapolate the error rate found

in the risk adjustment data
validation (RADV) audits to

the entire Medicare Advantage
contract payment for a given year
when recouping overpayments.
Extrapolating risk score errors in
MA plans is consistent with the
methodology used in the Medicare
fee-for-service program and
enables Medicare to recover risk
adjustment overpayments. MA
plans have an incentive to report
more severe beneficiary diagnoses
than are justified because they
receive higher payments for higher
risk scores. (Source: President’s FY
2011 Budget)

Modify Certain Medicare
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Medical Review Limitations.
The Medicare Modernization Act
of 2003 placed certain limitations
on the type of review that could
be conducted by Medicare
Administrative Contractors prior
to the payment of Medicare Part
A and B claims. The President’s
Proposal modifies these statutory
provisions that currently limit
random medical review and

place statutory limitations on

the application of Medicare
prepayment review. Modifying
certain medical review limitations
will give Medicare contractors
better and more efficient access to
medical records and claims, which
helps to reduce waste, fraud and
abuse. (Source: President’s FY
2011 Budget)

Establish a CMS-IRS Data
Match to Identify Fraudulent
Providers. The President’s
Proposal authorizes the Centers
for Medicare & Medicaid Services
(CMS) to work collaboratively
with the Internal Revenue Service
(IRS) to determine which providers
have seriously delinquent tax

debt to help identify potentially
fraudulent providers sooner. The
data match will primarily target
certain high-risk provider types

in high-vulnerability areas. This
proposal also enables both IRS and
Medicare to recoup any monies
owed to the Federal government
through this program. By requiring
the Internal Revenue Service

(IRS) to disclose to CMS those
entities that have evaded filing
taxes and matching the data
against provider billing data, this
proposal will enable CMS to better
detect fraudulent providers billing
the Medicare program. (Source:
President’s FY 2011 Budget)

Preventing Delays in Access to
Generic Drugs. Currently, brand-
name pharmaceutical companies
can delay generic competition
through agreements whereby they
pay the generic company to keep
its drug off the market for a period
of time, called “pay-for-delay.”
This hurts consumers by delaying
their access to generic drugs,
which are usually less expensive
than their branded counterparts.
The Federal Trade Commission
(FTC) recently estimated that this
could cost consumers $35 billion
over 10 years. The President’s
proposal adopts a provision from
the bipartisan legislation that gives
the FTC enforcement authority to
address this problem. Specifically,
it makes anti-competitive and
unlawful any agreement in which
a generic drug manufacturer
receives anything of value from

a brand-name drug manufacturer
that contains a provision in which
the generic drug manufacturer
agrees to limit or forego research,
development, marketing,
manufacturing or sales of the
generic drug. This presumption
can only be overcome if the parties
to such an agreement demonstrate
by clear and convincing evidence
that the pro-competitive benefits
of the agreement outweigh the
anti-competitive effects of the
agreement. The proposal also
requires the Chief Executive
Officer of the branded
pharmaceutical company to certify
to the accuracy and completeness
of any agreements required to be
filed with the FTC.

Policies to Contain
Costs and Ensure Fiscal



Sustainability

Improve Medicare Advantage
Payments. Medicare currently
overpays private plans by 14
percent on average to provide the
same benefits as the traditional
program — and much more in

some areas of the country. The
Medicare Advantage program has
also done little to reward quality.
Moreover, plans have gamed the
payment system in ways drive up
the public cost of the program. All
of this is why Medicare Advantage
has become a very profitable

line of business for some of the
nation’s largest health insurers.
The Senate bill creates a bidding
model for payment rates and
phases in changes to limit potential
disruptions for beneficiaries. The
House proposal phases payments
down based on local fee-for-service
costs. The President’s Proposal
represents a compromise between
the House and Senate bills,
blending elements of both bills,
while providing greater certainty of
cost savings by linking to current
fee-for-service costs. Specifically,
the President’s Proposal creates

a set of benchmark payments at
different percentages of the current
average fee-for-service costs in an
area. It phases these benchmarks
in gradually in order to avoid
disruption to beneficiaries, taking
into account the relative payments
to fee-for-service costs in an area.
It provides bonuses for quality

and enrollee satisfaction. It adjusts
rebates of savings between the
benchmark payment and actual
plan bid to take into account the
transition as well as a plan’s quality
rating: plans with low quality
scores receive lower rebates (i.e.,
can keep less of any savings they
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generate). Finally, the President’s
Proposal requires a payment
adjustment for unjustified coding
patterns in Medicare Advantage
plans that have raised payments
more rapidly than the evidence
of their enrollees’ health status
and costs suggests is warranted,
based on actuarial analysis. This
is the primary source of additional
savings compared to the Senate
proposal.

Delay and Reform the High-
Cost Plan Excise Tax. Part of

the reason for high and rising
insurance costs is that insurers
have little incentive to lower their
premiums. The Senate bill includes
a tax on high-cost health insurance
plans. CBO has estimated that

this policy will reduce premiums
as well as contribute to long-run
deficit reduction. The President’s
Proposal changes the effective
date of the Senate policy from
2013 to 2018 to provide additional
transition time for high-cost plans
to become more efficient. It also
raises the amount of premiums that
are exempt from the assessment
from $8,500 for singles to $10,200
and from $23,000 for families

to $27,500 and indexes these
amounts for subsequent years at
general inflation plus 1 percent.
To the degree that health costs rise
unexpectedly quickly between
now and 2018, the initial threshold
would be adjusted upwards
automatically. To ensure that the
tax affects firms equitably, the
President’s Proposal reforms it

by including an adjustment for
firms whose health costs are
higher due to the age or gender of
their workers, and by no longer
counting dental and vision benefits
as potentially taxable benefits. The

11

President’s Proposal maintains the
Senate bill’s permanent adjustment
in favor of high-risk occupations
such as “first responders.”

Broaden the Medicare Hospital
Insurance (HI) Tax Base for
High-Income Taxpayers. Under
current law, people who earn a
salary pay the Medicare HI tax

on their earned income, but those
who have substantial unearned
income do not, raising issues of
fairness. The House bill includes

a 5.4% surcharge on high-income
households to improve the fairness
of the tax system and to support
health reform. The Senate bill
includes an increase in the HI tax
for high-income households for
similar reasons, an increase of
0.9% on earnings above a specific
threshold for a total employee
assessment of 2.35% on these
amounts. The President’s Proposal
adopts the Senate bill approach
and adds a 2.9 percent assessment
(equal to the combined employer
and employee share of the existing
HI tax) on income from interest,
dividends, annuities, royalties

and rents, other than such income
which is derived in the ordinary
course of a trade or business which
is not a passive activity (e.g.,
income from active participation
in S corporations) on taxpayers
with respect to income above
$200,000 for singles and $250,000
for married couples filing jointly.
The additional revenues from the
tax on earned income would be
credited to the HI trust fund and the
revenues from the tax on unearned
income would be credited to the
Supplemental Medical Insurance
(SMI) trust fund.

Increase in Fees on Brand



Name Pharmaceuticals. As more
Americans gain health insurance,
more will be able to pay for
prescription drugs. Moreover,

the President’s plan closes the
Medicare “donut hole,” ensuring
that seniors do not skip or cut back
on needed prescriptions. Both
policies will result in new revenue
for the pharmaceutical industry.
The President’s Proposal increases
the revenue from the assessment on
this industry which is $23 billion
in the Senate bill by $10 billion
over 10 years. It also delays the
implementation of these fees by
one year, until 2011, and makes
changes to facilitate administration
by the IRS.

Close Tax Loopholes. Adopts

two House proposals to close tax
loopholes: (1) Current law provides
a tax credit for the production of
cellulosic biofuels. The credit was
designed to promote the production
and use of renewable fuels.

Certain liquid byproducts derived
from processing paper or pulp
(known as “black liquor” when
derived from the kraft process)
were not intended to be covered

by this credit. The President’s
Proposal adopts the House bill’s
policy to clarify that they are

not eligible for the tax credit. (2)
The President’s Proposal helps
prevent unjustified tax shelters by
clarifying the circumstances under
which transactions have “economic
substance” (as opposed to being
undertaken solely to obtain tax
benefits) and raises the penalties
for transactions that lack economic
substance. In so doing, it adopts
the House’s policy, with minor
technical changes.

OTHER POLICY
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IMPROVEMENTS

Improve the Fairness of Federal
Funding for States. States have
been partners with the Federal
government in creating a health
care safety net for low-income

and vulnerable populations. They
administer and share in the cost of
Medicaid and the Children’s Health
Insurance Program (CHIP). The
Senate bill creates a nationwide
Medicaid eligibility floor as

a foundation for exchanges at
$29,000 for a family of 4 (133% of
poverty) — and provides financial
support that varies by State to do
so. Relative to the Senate bill,

the President’s Proposal replaces
the variable State support in the
Senate bill with uniform 100%
Federal support for all States for
newly eligible individuals from
2014 through 2017, 95% support
for 2018 and 2019, and 90%

for 2020 and subsequent years.
This approach resembles that in
the House bill, which provided

full support for all States for the
first two years, and then 91%
support thereafter. The President’s
Proposal also recognizes the early
investment that some States have
made in helping the uninsured by
expanding Medicaid to adults with
income below 100% of poverty by
increasing those States’ matching
rate on certain health care services
by 8 percentage points beginning in
2014. The President’s Proposal also
provides additional assistance to
the Territories, raising the Medicaid
funding cap by 35% rather than the
Senate bill’s 30%.

Simplify Income Definitions.
The President’s Proposal seeks
to simplify eligibility rules for
various existing programs as
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well as for the new tax credits.
Consistent with some of the
policies in the House bill, the
President’s Proposal will conform
income definitions to make the
system simpler for beneficiaries
to navigate and States and the
Federal government to administer
by: changing the definition

of income used for assistance
from modified gross income to
modified adjusted gross income,
which is easier to implement;
creating a 5% income disregard
for certain Medicaid eligibility
determinations to ease the
transition from States’ current use
of income disregards; streamlining
the income reconciliation process
for determining tax credits and
reduced cost sharing; and clarifying
the tax treatment of employer
contributions for adult dependent
coverage.

Delay and Reform of Fees on
Health Insurance Providers.
Like the drug industry, the health
insurance industry stands to gain
as more Americans get coverage.
The Senate bill includes a $67
billion assessment on health
insurers over 10 years to offset
some of the cost of enrolling
millions of Americans in their
plans. The President’s Proposal
delays the assessment until 2014
to coincide with broader coverage
provisions which will substantially
expand the market for health
insurance providers. It provides
limited exemptions for plans that
serve critical purposes for the
community, including non-profits
that receive more than 80 percent
of their income from government
programs targeting low-income or
elderly populations, or those with
disabilities, as well as for voluntary



employees’ beneficiary associations
(VEBAS) that are not established
by employers.

Delay and Convert Fee on
Medical Device Manufacturers
to Excise Tax. The medical

device industry also stands to gain
from expanding health insurance
coverage. Both the House and
Senate bills raise $20 billion in
revenue from this industry over

10 years. The President’s Proposal
replaces the medical device fee
with an excise tax (yielding the
same revenue) that starts in 2013 to
facilitate administration by the IRS.
Strengthen the CLASS Act. The
House and Senate health insurance
reform proposals include the
Community Living Assistance
Services and Supports (CLASS)
Program, a voluntary, privately-
funded long-term services
insurance program. The CLASS
Program offers workers an optional
payroll deduction for an insurance
program that provides a cash
benefit if they become disabled.
The President’s Proposal makes a
series of changes to the Senate bill
to improve the CLASS program’s
financial stability and ensure its
long-run solvency.

Protect the Social Security Trust
Funds. The President’s Proposal
provides that, if necessary, funds
will be transferred to the Social
Security Trust Funds to ensure
that they are held harmless by the
Proposal.

Ensure Effective Implementation.
The policy changes in health
insurance reform will require
careful, effective, deliberate, and
transparent implementation. The
President’s Proposal appropriates
$1 billion for the Administration
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to implement health insurance
reform policies. It also delays
several of the policies to ensure
effective implementation and
improve transitions: the therapeutic
discovery credit, elimination of the
deduction for expenses allocable
to the Medicare Part D subsidy,

the pharmaceutical and medical
device industry fees, and the health
insurance industry fee.

See more about the
President’s Proposal at http://
www.whitehouse.gov/health-care-
meeting.



