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Update on the “SGR fix”

BACKGROUND - How We Got Here

On October 21, 2009, Sen. Stabenow introduced S. 1776, which would permanently repeal the SGR and
provide a 0% update indefinitely. The Senate considered the legislation on October 21, 2009 and was
unable to pass the legislation (failed vote of 47-53), primarily due to concerns that the legislation was
not paid for and would contribute to the national debt.

On November 19, 2009, the House passed the Medicare Physician Payment Reform Act (HR 3961),
which would replace the SGR with a permanent, sustainable solution, as well as provide a statutory
PAYGO requirement. Specifically, HR 3961 would have repealed the current SGR formula while ensuring
that the 2010 update was equivalent to the Medicare Economic Index (MEI). It would also create two
separate growth targets: (1) evaluation and management (E&M) and prevention codes regardless of
physician specialty; and (2) all other services. E&M and prevention services would be allowed a higher
rate of growth than the spending target for all other services. The bill had overwhelming support from
the medical community.

When HR 3961 was brought up in the Senate, the Senate struck the SGR provision from the bill and
replaced it with non-health provisions — using the House-passed bill as a vehicle to extend the PATRIOT
Act and intelligence matters on February 24, 2010. The House re-passed the bill as amended by the
Senate and President Obama signed this legislation into law on February 27, 2010 (PL 111-141).
Therefore, HR 3961 is no longer a potential vehicle for a long term SGR fix.

Given the seeming inability to provide a more permanent fix to the SGR, Congress decided to take
additional action on the SGR — (1) promoting a two bill strategy for a longer term solution to the SGR;
and (2) providing short-term fixes as necessary.

Two bill strategy

Key House and Senate leadership announced a two bill strategy for dealing with the SGR — (1) first
passing statutory Pay As You Go (PAYGO) legislation with a carve out for SGR allowing legislation to not
offset the full amount of an SGR fix; and (2) providing a more permanent SGR fix.

Bill One: PAYGO legislation

On April 29, 2009, the House passed HJ Res 45, which increased the debt limit. The bill, which was
referred to the Senate Finance Committee, was reported out of the Senate Finance Committee on
January 20, 2010 and then considered by the full Senate January 20 — 28. At the close of that debate,
the Senate passed HJ Res 45 by a vote of 60-39. During consideration of the legislation, the Senate
added statutory PAYGO requirements to the legislation. This requirement had an explicit carve out for




the physician payment update.’ On February 4, 2010, after debate in the House, the House once again
passed HJ Res 45, without amendment. On February 12, President Obama signed the bill into law (PL
111-139).

Bill two: More permanent SGR fix as part of the Jobs bill

HR 2847 (Jobs bill) — a Dead end. Garnering support for a longer term SGR fix has remained difficult,
primarily because some republicans have demanded that an SGR temporary patch or long term fix be
paid for. However, the SGR fix also has been tied to the jobs bill and the larger politics associated with
that legislation. In December, the House passed a $154 B jobs bill (HR 2847), focused on infrastructure,
aid to states and extension of unemployment benefits. HR 2847, as it passed the House, did not include
any SGR provisions. President Obama, as part of his budget request, outlined a $250 B jobs bill,
modeled largely off the House provisions but with an additional $5000 tax credit for new workers.
Separately, President Obama also advocated for a more long-term fix to the SGR.> On February 11,
2010, Sen. Baucus and Sen. Grassley (chairman and ranking republican of the Senate Finance
Committee) outlined a bipartisan $85 B jobs bill that included provisions that would have extended the
SGR by seven months (until October 1, 2010). But later that same day, Majority Leader Reid unveiled his
own jobs bill (“Hiring Incentives to Restore Employment Act”) of only $15 B, which did not include any
provisions related to the SGR. The Senate passed Sen. Reid’s job bill (HR 2847) on February 24, 2010 by
a vote of 70-28. The House then took up the Senate “Hiring Incentives to Restore Employment Act” on
March 4, 2010 and passed it by a vote of 217-207, with additional changes (none related to the SGR).
Therefore, this jobs legislation did not include a long-term fix to the SGR.

HR 4213 (Tax extenders)—Not viable. On March 2, 2010, the Senate moved to consider HR 4213, the
“Tax Extenders Act of 2009,” which the House passed on December 9, 2009, without any provisions
related to the SGR. Sen. Baucus offered a substitute amendment (amendment 3336), which contains
many of the same health provisions in the Baucus-Grassley jobs bill. With respect to the SGR, the

! Medicare Payments to Physicians-

(1) CRITERIA- Legislation that includes provisions amending or superseding the system for updating payments under
subsections (d) and (f) of section 1848 of the Social Security Act shall trigger the current policy adjustment required by this title.
(2) ADJUSTMENT- The amount of the maximum current policy adjustment shall be the difference between--

(A) estimated net outlays attributable to the payment rates and related parameters in accordance with subsections (d) and (f) of
section 1848 of the Social Security Act (as scheduled on December 31, 2009, to be in effect); and

(B) what those net outlays would have been if--

(i) the nominal payment rates and related parameters in effect for 2009 had been in effect through December 31, 2014, without
change; and

(ii) thereafter, the nominal payment rates and related parameters described in subparagraph (A) had applied and the assumption
described in clause (i) had never applied.

(3) LIMITATION- If the provisions in the legislation that cause it to meet the criteria in paragraph (1) cover a time period that ends
before December 31, 2014, subject to the maximum adjustment provided for under paragraph (2), the amount of each current
policy adjustment made pursuant to this section shall be limited to the difference between--

(A) estimated net outlays attributable to the payment rates and related parameters specified in that section of the Social Security
Act (as scheduled on December 31, 2009, to be in effect for the period of time covered by the relevant provisions of the eligible
legislation); and

(B) what those net outlays would have been if the nominal payment rates and related parameters in effect for 2009 had been in
effect, without change, for the same period of time covered by the relevant provisions of the eligible legislation as under
subparagraph (A).

> To promote more honest and transparent budgeting, the Budget includes an adjustment totaling $371 billion over ten years (FY
2011iFY 2020) to reflect the Admini st edantwhatdheGongresthas s t
done in recent years for physician payments. However, this adjustment does not signal a specific Administration policy.
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Baucus amendment would extend the SGR for seven months (until October 1, 2010), without an offset
to pay for, given the pay go exemption. In response to concerns that the SGR extension was not paid
for, Sen. Grassley offered amendment 3352. Sen. Grassley’s amendment would, among other things,
extend the SGR until the end of the year (January 1, 2011), with a pay for (using the Medicare
Improvement Fund or MIF). Sen. Grassley’s amendment was tabled by a vote of 54-45 on March 3,
2010. On March 11, the Senate passed H.R. 4213 by a vote of 62-36. However, the House would prefer
additional changes to that legislation so another temporary extension was required.

The House amendments to the Senate amendment to H.R. 4213, the “American Jobs and Closing Tax
Loopholes Act of 2010,” was considered by the House on Friday, May 28, 2010, subject to a rule.
Pursuant to the rule, there were two separate votes on passage of the bill—one vote on the SGR
provision, and a separate vote on the remaining provisions. Specifically, for SGR,? the proposal includes
a 19 month update, with a 2.2% update for June 1-December 31, 2010 and 1% in 2011. At the December
21, 2011 “cliff”, CBO estimates that the cut to physician payments would be 33%, with a total cost of
$22.9 B ($1 B over the amount provided for in the paygo carve out discussed below).

The House passed the “doc fix” by a vote of 245 to 171. The Senate was scheduled to consider the
legislation after Memorial Day recess, which would be June 7, after the expiration of the May 31 current
deadline. Like before, CMS* has requested that its contractors hold claims for certain services for the

® Text as follows: SEC. 523. PHYSICIAN PAYMENT UPDATE.

Section 1848(d) of the Social Security Act (42 U.S.C.5 1395w—4(d)) is amended—

(1) in paragraph (10), in the heading, by striking “PORTION’’ and inserting “THE FIRST 5 MONTHS"’; and

(2) by adding at the end the following new paragraphs:

““(11) UPDATE FOR THE LAST 7 MONTHS OF 2010.—

“(A) IN GENERAL.—Subject to paragraphs (7)(B), (8)(B), (9)(B), and (10)(B), in lieu of the update to the single
conversion factor established in paragraph (1)(C) that would otherwise apply for 2010 for the period beginning on
June 1, 2010, and ending on December 31, 2010, the update to the single conversion factor shall be 2.2 percent.
“(B) NO EFFECT ON COMPUTATION OF CONVERSION FACTOR FOR 2011 AND SUBSEQUENT YEARS.—The
conversion factor under this subsection shall be computed under paragraph (1)(A) for 2011 and subsequent years
as if subparagraph (A) had never applied.

““(12) UPDATE FOR 2011.—

“(A) IN GENERAL.—Subject to paragraphs (7)(B), (8)(B), (9)(B), (10)(B), and (11)(B), in lieu of the update to the
single conversion factor established in paragraph (1)(C) that would otherwise apply for 2011, the update to the
single conversion factor shall be 1.0 percent.

““(B) NO EFFECT ON COMPUTATION OF CONVERSION FACTOR FOR 2012 AND SUBSEQUENT YEARS.—The
conversion factor under this subsection shall be computed under paragraph (1)(A) for 2012 and subsequent years
as if subparagraph (A) had never applied.”.

* Full CMS request: The Continuing Extension Act of 2010, enacted on April 15, 2010, extended the zero percent
(0%) update to the 2010 Medicare Physician Fee Schedule (MPFS) through May 31, 2010. The Centers for
Medicare & Medicaid Services (CMS) believes Congress is working to avert the negative update scheduled to take
effect June 1, 2010. To avoid disruption in the delivery of health care services to beneficiaries and payment of
claims for physicians, non-physician practitioners, and other providers of services paid under the MPFS, CMS has
instructed its contractors to hold claims containing services paid under the MPFS (including anesthesia services) for
the first 10 business days of June. This hold will only affect MPFS claims with dates of service June 1, 2010, and
later.

This hold should have minimum impact on provider cash flow because, under the current law, clean electronic
claims are not paid any sooner than 14 calendar days (29 for paper claims) after the date of receipt.
Be on the alert for more information about the 2010 Medicare Physician Fee Schedule Update.
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first 10 business days of June and then extended that until June 17, 2010. This hold only affected claims
with dates of service June 1, 2010, and later.

On June 18, after a failed cloture vote in the Senate on June 17 and CMS insisting that the contractors
begin paying the claims at the reduced rate, the Senate passed by unanimous consent H.R. 3962,
“Preservation of Access to Care for Medicare Beneficiaries and Pension Relief Act of 2010” (discussed
below), which would provide a short-term fix to the SGR. Initially, Rep. Pelosi stated that the House
would not move on H.R. 3962 because the House would prefer to deal with the larger tax extenders
legislation H.R. 4213. After another failed cloture vote on June 24, the House took up H.R. 3962 and
passed it by a vote of 417-1 (with Rep George Miller (D-CA 7th) objecting to the legislation).

With the two failed cloture votes in the Senate, it is unclear if and when the Senate will consider H.R.
4213 again.

CBO report on potential long-term options. As part of the continued discussion on a long-term fix to the
SGR, the Congressional Budget Office (CBO) recently released a document, outlining the various policy
options for providing a SGR fix. Those options include:
 maintaining the current “cliff” such that at the end of the fix, there would be a significant
reduction in physician payments (as the previous short-term fixes have done),
9 clawback options with recoupment which would “fill in” the cliff so that there would not be a
significant reduction in physician payments, and
9 restructuring the SGR. The proposal to restructure the SGR would essential “rebase” the current
formula by forgiving all spending that has accrued above the cumulative targets and set both
the cumulative target and cumulative spending to zero as of December 31, 2009. It would use
calendar year 2010 as the base period for future application of the SGR.

For each of these three options, CBO provided estimates for three additional permutations:
1. 0% update,
2. 2% update, and
3. Medicare Economic Index (MEI) update, which CBO estimates to be between 0.7% and
1.8%.

Series of short term fixes

Given the difficulty in gaining consensus on even these short-term situations, Congress had to perform a
series of short term fixes to the SGR, as outlined below.

DoD appropg; Extension Until March 1With the looming SGR deadline of January 1, 2010, both
chambers needed to act quickly to extend the deadline. On December 16, 2009, before adjournment,
the House attached a short term SGR fix, extending a 0% increase until March 1, 2010 to the 2010 DOD
appropriations bill (HR 3326). The Senate passed the same legislation on December 19, by a vote of 88-
10. The President signed the legislation on December 19, 2009 (PL 111-18).

Temporary Extension ActExtension Until April 1 As the March 1, 2010 deadline loomed near, Rep.
Rangel introduced HR 4691, the “Temporary Extension Act of 2010” on February 25, 2010. This

legislation would extend the SGR deadline (with a 0% update) until April 1, 2010, without any pay fors
given the carve out in the paygo legislation.” On March 2, 2010, the Senate passed the legislation by a

® SEC. 5. INCREASE IN THE MEDICARE PHYSICIAN PAYMENT UPDATE.
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vote of 78-19 after much discussion with Sen. Bunning. The President signed the legislation into law on
March 2, 2010 (PL 111-114). Prior to the lapse in the deadline, CMS sent out a notice to physicians
trying to assuage concerns.®

Continuing Extension Ag Extension Until May 31As the April 1 deadline approached, on March 16,
Chairman Levin introduced H.R. 4851, the “Continuing Extension Act of 2010”, which would provide a
temporary SGR extension (with a 0% update) until April 30, 2010. The House passed H.R. 4851’ by voice
vote on March 17, 2010. Unfortunately, the Senate was unable to act on the temporary extension until
after the Easter recess. On Monday, April 12, the Senate invoked cloture on the motion to proceed by a
vote of 60-34 (with three Republicans voting in favor) but failed to produce enough votes for the budget
point of order initially on Wednesday, April 14 (final vote = 58-40) on a substitute amendment that
would delay the proposed cut until May 31, 2010. Later in the day, after Sen. Patrick J. Leahy, D-Vt.,
returned from a funeral in Vermont, the budgetary restrictions were waived in a second a 60-40 vote.
Sen. George V. Voinovich, R-Ohio, was the lone GOP vote to waive the budgetary rule. The Senate
passed H.R. 4851 on Thursday, April 15 by a vote of 59 to 38, and the House took immediate action. The
President signed the legislation soon thereafter (PL 111-157).

Preservation of Access to Care for Medicare Beneficiaries and Pension Relief Act af ERtHhsion
Until November 30.After a failed cloture vote on the preferred vehicle for the latest SGR extension, the
Senate passed H.R. 3962 by unanimous consent. With respect to the SGR,® this legislation provides a

Paragraph (10) of section 1848(d) of the Social Security Act, as added by section 1011(a) of the Department of Defense
Appropriations Act, 2010 (Public Law 1117 118), is amendedd
(1) in subparagraph (A),

by striking 66February
(2) in subparagraph (B), by striking

66March 1,

® The Centers for Medicare & Medicaid Services (CMS) is working with Congress, health care providers, and the beneficiary
community to avoid disruption in the delivery of health care services and payment of claims for physicians, non-physician
practitioners, and other providers of services paid under the Medicare physician fee schedule (MPFS). The Department of
Defense Appropriations Act of 2010 provided a zero percent (0%) update to the 2010 MPFS effective for dates of service
January 1, 2010, through February 28, 2010.

We believe Congress is working to avoid the negative update that will take effect March 1, 2010. Consequently, CMS has
instructed its contractors to hold claims containing services paid under the MPFS for the first 10 business days of March. The
holding of MPFS claims will only affect claims with dates of service March 1, 2010, and forward. This hold should have a
minimum impact on provider cash flow because, under current law, clean electronic claims are not paid any sooner than 14
calendar days (29 for paper claims) after the date of receipt.

7 SEC. 4. INCREASE IN THE MEDICARE PHYSICIAN PAYMENT UPDATE.

Paragraph (10) of section 1848(d) of the Social Security Act, as added by section 1011(a) of the Department of Defense
Appropriations Act, 2010 (Public Law 111-118) and as amended by section 5 of the Temporary Extension Act of 2010 (Public
Law 111-144), is amended--(1) in subparagraph (A), by striking “"March 31, 2010' and inserting “April 30, 2010'; and(2) in
subparagraph (B), by striking “April 1, 2010 and inserting "May 1, 2010".

¥ SEC. 101. PHYSICIAN PAYMENT UPDATE.

(a) IN GENERAL.—Section 1848(d) of the Social Security Act (42 U.S.C. 1395w—4(d)) is amended—
(1) in paragraph (10), in the heading, by striking ““PORTION’’ and inserting “JANUARY THROUGH
MAY ”’; and

(2) by adding at the end the following new paragraph:

“(11) UPDATE FOR JUNE THROUGH NOVEMBER OF 2010.—
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2.2% increase in reimbursement levels for June-November of 2010 and further stipulates that the
payment increase shall be disregarded for purposes of calculating SGR rates for periods after November
30, 2010 (reinstating the “cliff”). CBO estimates that the cost of this provision is $6.4 billion over five
and ten years, but the legislation has other proposals which offset this total cost. Initially, the House
was not going to take up the legislation, but after another failed cloture vote in the Senate on June 24,
the House took up the legislation and passed it by a vote of 417-1 (with Rep George Miller (D-CA 7th)
objecting to the legislation).

HISTORY OF PHYSICIAN PAYMENT?

Since the Medicare program was created in 1965, several ways of determining how much it pays
physicians for each covered service have been used. Initially, the program compensated physicians on
the basis of their charges and allowed them to bill beneficiaries for the full amount above what
Medicare paid for each service (i.e., balanced billing).

In 1975, in response to the increased costs, Medicare payments were still linked to what physicians
charged, but the annual increase in fees was limited by the Medicare economic index, or MEIl. Because
those changes were not enough to prevent total payments from rising more than desired, from 1984
through 1991 the yearly change in fees was determined by legislation. Congress froze fees from 1984
through 1986; from 1987 through 1991, it raised them by amounts specified in legislation. The effect of
those actions was that spending grew at an average annual rate of 15 percent from 1975 to 1991.

Balance billing also prompted Congressional action during the 1980s. According to the Congressional
Budget Office, on average, liability for balance billing per beneficiary grew from $56 a year (in nominal
terms) in 1980 to a high of $94 in 1986. In effect, beneficiaries contributed to offsetting the constraints
on Medicare physician fees. The Congress responded by imposing limits on such billing, which prevented
physicians from raising their charges. Total charges by so-called nonparticipating physicians are currently
restricted to 109.25 percent of Medicare's fees for participating physicians.

Starting in 1992, the charged-based payment system was replaced by the physician fee schedule. The
fee schedule bases payment for individual services on measures of the relative resources used to
provide them. The formula for each fee has two parts. One part is a weight--the "relative value"--that
indicates the resource costs of each service relative to all others. The other part is a fixed dollar amount

“(A) IN GENERAL.—Subject to paragraphs (7)(B), (8)(B), (9)(B), and (10)(B), in lieu of the update to the single
conversion factor established in paragraph (1)(C) that would otherwise apply for 2010 for the period beginning on
June 1, 2010, and ending on November 30, 2010, the update to the single conversion factor shall be 2.2 percent.
““(B) NO EFFECT ON COMPUTATION OF CONVERSION FACTOR FOR REMAINING PORTION OF 2010 AND
SUBSEQUENT YEARS.—The conversion factor under this subsection shall be computed under paragraph (1)(A) for
the period beginning on December 1, 2010, and ending on December 31, 2010, and for 2011 and subsequent years
as if subparagraph (A) had never applied.”.

(b) STATUTORY PAYGO.—The budgetary effects of this Act, for the purpose of complying with the Statutory Pay-
As-You-Go Act of 2010, shall be determined by reference to the latest statement titled ‘“Budgetary Effects of
PAYGO Legislation” for this Act, jointly submitted for printing in the Congressional Record by the Chairmen of the
House and Senate Budget Committees, provided that such statement has been submitted prior to the vote on
passage in the House acting first on this conference report or amendment between the Houses.

? Largely derived from CBO report, “The Sustainable Growth Rate Formula for Setting Medicare’s Physician
Payment Rates” (September 2006).
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known as the conversion factor, which is multiplied by each relative weight to calculate the fee to be
paid for each service. Initially, this schedule included distinct conversion factors for various categories of
services (e.g., primary care, surgical, and other non-surgical conversion factors).

In an attempt to control volume-driven growth in total spending for physicians' services, policymakers
also enacted a mechanism that tied the annual update of fees for services on the physician fee schedule
to the trend in total spending for physicians' services relative to a target. Under that approach, the
conversion factor was to be updated annually (to reflect increases in physicians' costs for providing care,
as measured by the MEI) and adjusted by another factor to counteract changes in the volume of services
provided per beneficiary. The introduction of expenditure targets to the update formula initiated the
third period in physician payments. Known as the volume performance standard (VPS), it provided a
mechanism for adjusting fees to try to keep total spending for physicians' services within budgetary
targets.

The VPS led to updates that were unstable. Under that approach, the expenditure target was based on
the historical trend in volume. Any excess spending relative to the target triggered a reduction in the
update two years later. Medicare's spending for services on the physician fee schedule grew at an
average annual rate of 3.2 percent during the 1992-1998 period, but the changes in spending varied
substantially from one year to the next, ranging from a reduction of 2.6 percent in 1992 to increases of
almost 10 percent in both 1994 and 1995. That volatility led Congress, MedPAC, the American Medical
Association, and the Congress to propose a more moderated physician payment schedule — the
Sustainable Growth Rate, which was included as part of the Balanced Budget Act of 1997.

Like the VPS, the SGR method uses a target to adjust future payment rates and to control growth in
Medicare's total expenditures for physicians' services. In contrast to the VPS, however, the target under
the SGR mechanism is tied to growth in real (inflation-adjusted) GDP per capita--a measure of growth in
the resources that society has available for each person. The update under that approach is equal to the
MEI adjusted by a factor that reflects cumulative spending relative to the target. (Cumulative spending
was not part of the VPS method.)
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